
In a case involving a challenge by the Revenue under Section 35G of the Central Excise Act,

1944, the Department questioned an order passed by the CESTAT, Bangalore, which had

ruled in favor of the assessee regarding the utilization of CENVAT credit for making

payment of tax under Reverse Charge Mechanism the period prior to   1-7-2012 . The central

issue pertained to whether a service recipient, liable to pay service tax under the reverse

charge mechanism for services received from outside India, could be treated as an "output

service provider" for the purpose of utilizing available CENVAT credit to discharge that tax

liability. The Revenue contended that such services should not be treated as output

services and CENVAT Credit could not be used to dischage the said payment and that the

Tribunal erred in ignoring specific restrictions and clarificatory notifications intended to

limit the use of such credit.

The Counsel for the department argued that the CESTAT committed a legal error by

ignoring Rule 5 of the Taxation of Services (Provided from outside India and Received in

India) Rules, 2006, and misinterpreting the CENVAT Credit Rules. It was the Revenue's

position that the recipient of a service is required to pay service tax under Section 66A of

the Finance Act, 1994, but this does not equate to actually providing the service, thus

disqualifying it as an "output service" for credit utilization. 
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On behalf of the Respondent Assessee it was submitted that the questions of law raised were no

longer res integra, having been decisively adjudicated by a Co-ordinate Bench of the Karnataka High

Court. Reliance was placed on the Judgement in Commissioner of Central Tax vs. Toyota Kirloskar

Motors- C.E.A. No.59/2019, asserting that though a service provider may reside beyond national

borders, the law specifically foists the tax liability upon the recipient. It was further submitted that

this position was further fortified by the high authorities of Commissioner of Service Tax v Aravind

Fashions Ltd.2012 (25) S.T.R. 583 (Kar.) and Commr. of C. EX. & CUS., Belgaum v. Godavari Sugar

Mills Ltd.2015 (40) S.T.R. 1063 (Kar.).The Hon’ble High Court, observed that the judicial principles

established in the Toyota Kirloskar Motors, supra, had attained finality following the dismissal of the

Revenue's Special Leave Petition by the Hon’ble Apex Court. Perceiving no merit in deviating from

this settled jurisprudence, the Court dismissed the Revenue's appeal , reaffirming that no

substantial question of law remained for consideration as the issue stood concluded in favor of the

assessee

 

The client was advised by the Firm led by Partner Prashanth Shivadass, Associate Partner Rishab J

and Senior Associate Nitin Aditya. 
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